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Tezpur, Sonitpur 
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MISC. (J) NO. 71/2019 
(Arising out of T.S. No.11/2019) 

 
Sri Dulal Mir  

-- Petitioner       
-Vs.- 

Smti. Susama Das and Ors 
----- Opp. Party 

 
Ld. Advocate appeared for the petitioner          : - Mr. Abhijit Bhuyan  
Ld. Advocate appeared on behalf of OP  : - Mr. P.Saikia  
 

A petition under Order 1 Rule 10 
(2) read with Section 151 of Code 
of Civil Procedure.  

1. Instant Misc. case arisen out of a petition No. 1333/19 filed under 

Order 1 Rule 10(2) R/W Section 151 filed by the petitioner/ plaintiff 

praying to implead the legal heirs of defendant No.1/ OP No.1 Smti. 

Susama Das who expired on 24-11-2018. The petitioner/ plaintiff 

further pleaded that 2(two) numbers of legal heirs of defendant 

No.1/OP No.1 Smti. Susama Das namely Sri Anupam Das and Sri 

Alak Das are already arrayed as defendant No.2 and 3 respectively in 

the suit in different capacities and prayed to implead the following 

remaining legal heirs of defendant no-1:- 1. Rumi Das, 2. Rubi Das 

Sarma and Mrs. Purabi Das Talukdar. 

2. Heard both sides and perused the petition No. 1333/19 along with 

entire case record. O.P’s side did not submit written objection.  

3. During the time of hearing Learned Advocate appearing on behalf of 

the defendants/ OPs conceded that defendants/ OPs have no 

objection in the event the court allows the prayer of petitioner/ 

plaintiff.  
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DISCUSSION, DECISIONS AND REASONS THEREOF 
4. During the hearing stage neither side have adduced any forms of 

oral as well as documentary evidences before this court. Learned 

Advocate appearing on behalf of the petitioner/plaintiff vehemently 

argued that prayer of the petitioner is very much maintainable as the 

plaintiff/petitioner was unknown about the death of defendant no-1 

at the time of filling the suit. It is further argued before this court 

that after filling the suit the defendants prayed time for filling W/S 

and informed the court about the death of defendant no-1 prior 

institution of suit.  

5. Per contra, the O.P’s conceded the prayer of plaintiff/petitioner and 

further submitted that O.P’s have no objection in the event of 

impleadment of legal heirs of defendant No.1. 

6. I have heard both the sides and perused the entire case record 

carefully and it divulges from the case record that plaintiff/petitioner 

has brought instant lawsuit against the defendants praying for 

specific performance of contract for sale of the scheduled land, 

described in the plaint schedule, requiring the defendants to execute 

and register the sale deed in favour of the plaintiff at the agreed 

consideration of Rs.10,00,000/- only within such time as court may 

fix. It further disclosed that recently it came to the knowledge of the 

plaintiff/ petitioner that defendant No.1 Smti. Susama Das has 

already expired on 24-11-2018 i.e. prior to institution of the suit. 

Now pertinent questions disclosed from the pleadings on record that 

whether the legal heirs of defendant no-1 can be impleaded by 

exercising the power conferred under order-1 rule 10(2) of CPC. It is 

admitted propositions of law that in suits for specific performance, 

the following persons are to be considered as necessary parties: (i) 

the parties to the contract which is sought to be enforced or their 

legal representatives; (ii) a transferee of the property which is the 

subject matter of the contract. A person who has a direct interest in 

the subject matter of the suit for specific performance of an 

agreement of sale may be impleaded as a proper party, on his 

application under Order 1 Rule 10 CPC. 
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7. Order 1 Rule 10 of the Code enables the Court to add any person as 

a party at any stage of the proceedings, if the person whose 

presence in Court is necessary in order to enable the Court to 

effectively and completely adjudicate upon and settle all the 

questions involved in the suit. Avoidance of multiplicity of 

proceedings is also one of the objects of the said provision. Order 1 

Rule 10 of the Code empowers the Court to substitute a party in the 

suit who is a wrong person with a right person. If the Court is 

satisfied that the suit has been instituted through a bona fide 

mistake, and also that it is necessary for the determination of the 

real matter in controversy to substitute a party in the suit, it may 

direct it to be done. When the Court finds that in the absence of the 

persons sought to be impleaded as a party to the suit, the 

controversy raised in the suit cannot be effectively and completely 

settled, the Court would do justice by impleading such persons.  

8. Order 1 Rule 10(2) of the Code gives wide discretion to the Court to 

deal with such a situation which may result in prejudicing the 

interests of the affected party if not impleaded in the suit, and where 

the impleadment of the said party is necessary and vital for the 

decision of the suit. 

9. Hon’ble Supreme Court in a recent judgment referred as 

Pankajbhai Rameshbhai Zalavadia Vs. Jethabhai Kalabhai 

Zalavadiya through Lrs. AIR 2018 SC 490, observed that there 

is no bar for filing the application under order -1 rule 10, even when 

the application under order 22 Rule 4 was dismissed as not 

maintainable under the facts. It is further held by the Hon’ble Apex 

Court that the legal heirs of the deceased person such a matter can 

be added in the array of the parties under order-1 Rule-10 of CPC 

read with section-151 of CPC subject to the plea of limitation 

contemplated under order 7 rule 6 of CPC and section-21 of 

Limitation Act to be decided during the course of trial. Hon’ble 

Supreme Court further decided that Court has wide discretion to deal 

with a situation which may result in prejudicing the interests of the 

affected party if not impleaded in the suit, and where the 
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impleadment of said party is necessary and vital for the decision of 

suit. 

10. Hence, in the light of decision of Hon’ble Apex Court of the country 

this court finds that in respect of impleading the legal heirs of the 

deceased person in a lawsuit the court has wide jurisdiction to deal 

with a situation which may result in prejudicing the interests of the 

affected party if not impleaded in the suit, and where the 

impleadment of said party is necessary and vital for the decision of 

suit. 

11. Applying the ratio of Hon’ble Apex Court, this court finds that 

certainly the petitioner was not aware about the death of the 

defendant no-1 prior institution of suit and on the basis of the report 

of process server the plaintiff came to know about the death of 

plaintiff on-25/06/2019 and on-21/08/19 the plaintiff/petitioner filed 

instant misc case for impleading the legal heirs of defendant no-1. 

Considering the factual matrix of this case, this court finds that right 

to sue the legal heirs of the defendant no-1 also survives and to 

prevent the multiplicity of the proceeding and to decide the real 

points of controversy between the parties, this court finds that legal 

heirs of the defendant no-1 is required to impleaded in this suit.  

12. In the result considering the aforesaid discussions, the court is of 

considered opinion that prayer of petitioner not suffers from any 

shortcomings rather it liable to be accepted. More also, the O.P’s of 

this case not going to be prejudiced upon the impleadment of the 

legal heirs of the defendant no-1 who died prior institution of the 

suit. Hence, prayer of the petitioner is allowed without any cost.  

ORDER 

13. In the result, the prayer of the petitioner for impleading legal heirs 

of defendant no-1 is allowed without cost. Both the sides shall bear 

their respective cost as neither parties have adduced evidence in this 

case.  

14. Misc. (J) case is disposed of accordingly.           

  
 

 

 

Civil Judge 
Sonitpur, Tezpur 


